
1Plaintiff filed an Amended Complaint on April 25, 2001. Pursuant to the agreement of the
parties, the Court will apply Defendant’s Motion to the Amended Complaint. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

EMILIO CAUCCI : CIVIL ACTION
:

v. :
:

PRISON HEALTH SERVICES, INC. : NO. 01-CV-430

MEMORANDUM

Padova, J. May                 , 2001

Plaintiff Emilio Cauccifiled theinstantactionagainstPrisonHealthServices,Inc. alleging

violation of the Family Medical LeaveAct (“FMLA”), 29 U.S.C. § 2601, et seq., and seeking

paymentof accruedovertime pay under state law. Before the Court is Defendant’s Motion to

Dismiss the Amended Complaint.1 For the reasons thatfollow, theCourtgrantsin part and denies

in part Defendant’s Motion. 

I. BACKGROUND

TheAmendedComplaintallegesthefollowing facts.Defendantprovidesmedicalservices

in Philadelphiacorrectionalfacilities. In August1993,Plaintiff beganworking for Defendantas

AssociateMedicalDirector and Chief Medical Officer at a Philadelphia Detention Center. Atthat

time,Plaintiff wasclassifiedasa non-exempt employee paid hourly, but did not receive time and

ahalf for overtimework. In December1995,Plaintiff wastransferredto thePhiladelphiaIndustrial

CorrectionsCorporationto beChiefMedicalOfficer. At thattime,Plaintiff wasstill anon-exempt

employeeearning$65.00perhourandworking56-64hoursperweek.Plaintiff alsobeganworking
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additional overtime shifts at the Curran-Fromhold Correctional Facility and the Philadelphia

DetentionCenter,but did not receiveovertimepay.Theadditionalovertimeshiftsceasedin 1996.

On January1, 1997,Plaintiff becamean exemptemployeereceiving a salary. In August

1997,DefendantaskedPlaintiff to work additionalovertimeshiftsfor his regularhourlywage.On

November 4, 1997, Plaintiff informed Defendant that he was being evaluated for a degenerative

medicalcondition. On November 10, 1997, Plaintiff requested leave under the FMLA for these

medicalproblemsandsubmittedacertificatefrom his insurancecarrierandanotefrom hisdoctor

statingthathecouldnotwork from November19,1997throughDecember12,1997.OnDecember

1,1997,DefendantapprovedPlaintiff’s FMLA leave,butonthesamedayterminatedPlaintiff from

his position of Chief Medical Officer and Associate Medical Director.

AlthoughDefendanttoldPlaintiff thathewaseligiblefor FMLA leavethroughFebruary11,

1998, Plaintiff extendedhis leaveonly to January15,1998 when he returned to work. On January

16,1998,DefendantofferedPlaintiff part-timeworkbeginningonJanuary 26, 1998, on an as-needed

basis at various facilities at an hourly rate that was less thanwhathe had been paid prior to taking

his leave.Plaintiff returnedto work on January26,1998.OnJanuary28,1998,Plaintiff requested

reinstatementtohisprior positionsandanequivalentsalaryandbenefits,butDefendantrefused.On

March 1998, Defendant stopped giving any work to Plaintiff.

II. LEGAL STANDARD

A claimmaybedismissedunderFederalRuleof Civil Procedure12(b)(6)onlyif theplaintiff

canprovenosetof factsin supportof theclaimthatwouldentitleherto relief. ALA, Inc.v. CCAIR,

Inc., 29 F.3d 855, 859 (3d Cir. 1994). The reviewing court must consider only those facts alleged

in the complaintandacceptall of the allegations as true. Id. Generally,district courtsruling on



2Defendant does not dispute that the Amended Complaint satisfactorily alleges Plaintiff’s
eligibility for FMLA leave. 
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motionsto dismissmaynot considermattersextraneousto the pleadings.In re Burlington Coat

Factory Litig., 114 F.3d 1410, 1426 (3d Cir. 1997). District courts, however, may consider

documents that are “integral to or explicitly relied upon in the complaint” without converting the

motionintoonefor summaryjudgment.Id.Affirmative defensesmayberaisedona12(b)(6)motion

"where the defect appearson thefaceof the pleading". Continental Collieries v. Shober, 130 F.2d

631, 635-36 (3d Cir. 1942).

III. DISCUSSION

TheAmendedComplaintcontainsthreecounts.CountOneallegesthatDefendantviolated

theFMLA byfailing to restorePlaintiff to hispre-leaveor anequivalentposition,onlyofferinghim

part-timeemploymentafterhereturnedfrom FMLA leave,andreducingPlaintiff’s hours tozero.

Count Two assertsDefendant’sliability for unpaidovertime wages from August 1993 through

January1, 1997,andagainfrom August 1997 until his termination pursuant to the Pennsylvania

Minimum WageAct (“PMWA”), 43 Pa.Cons. Stat § 333.102. Count Three alleges a breach of

contractclaim basedon Defendant’semployee handbook. Defendant moves to dismiss all claims

in the Amended Complaint. The Court will address each count in turn.

A. Count One - FMLA

The FMLA entitleseligible employeesof employersmeetingcertainstatutorycriteria to

twelveweeksof leaveduringanytwelve-monthperiodin theevent of“a serioushealthcondition

that makesthe employeeunableto performthe functionsof the positionof suchemployee.”2 29

U.S.C.A.§ 2612(a)(1)(d)(West2001).An employeereturningfrom leaveproperlytakenunderthe
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FMLA is entitled either to be restoredto his or her former position or placed in an equivalent

positionin termsof benefit, pay and other conditions of employment. 29 U.S.C.A. § 2614(a)(1)

(West 2001). Defendant argues that Count One is barred by the statute of limitations.

TheFMLA requiresa plaintiff to file suit “not later than 2 years after the date of the last

eventconstitutingtheallegedviolation for which theactionis brought.”29 U.S.C.A.§ 2617(c)(1)

(West2001).In caseswheretheviolationis willful, theplaintiff mustfile suit“within 3 yearsof the

dateof the last eventconstitutingthe allegedviolation for which such action is brought.” 29

U.S.C.A.§ 2617(c)(2)(West2001). To successfully allege a willful violation of the FMLA, the

plaintiff mustshowthattheemployerknewor showedrecklessdisregardfor thematterof whether

its conductwasprohibitedby the statute.McLaughlin v. RichlandShoe Co., 486 U.S. 128, 133

(1988)(citingTransWorld Airlines, Inc.v. Thurston, 469U.S.111,125-30(1985)).  The Amended

ComplaintallegesthatDefendant’sconductwas“willful, intentional, and in flagrant disregard of

theprovisionsof theFMLA.” (Am. Compl.¶37.)Undertheliberalpleadingstandardsof theFederal

Rulesof Civil Procedure,this is sufficientto pleadwillfulness and trigger thethree-yearstatuteof

limitations. See Fed. R. Civ. P. 9(b). 

Plaintiff’s Complaintwasfiled onJanuary26,2001.Underthestatutorylanguage,thestatute

of limitationsbeginsto run asof thedateof thelasteventconstitutinga FMLA violation. See29

U.S.C.A.§ 2617(c)(2)(West2001).Plaintiff allegesthatDefendantviolatedtheFMLA byrefusing

to restorehim to hispre-leavepositionor anequivalentpositionandinsteadofferinghim part-time

employmentafter his return to work, and eventually reducing his hours to zero and effectively

terminating his employment in March 1998. (Am. Compl. ¶¶ 32, 34.) Plaintiff argues that the

reductionof his hours and termination in March 1998 is the date of the last event constituting the
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allegedFMLA violation, andthusthe action is not time-barred.Defendantviews the refusalto

reinstatePlaintiff to full-time employmentasthedispositivedatefor thepurposesof the statute of

limitations, and the reduction of Plaintiff’s work hours are only continuing damagesthat

independentlyconstituteanFMLA violation.UnderDefendant’stheory,theactionis time-barred

sincethedateuponwhichit notifiedPlaintiff thathewouldnotbereinstatedtohisoriginalposition,

January16,1998, falls more than three years before the filingof theComplaint.(SeeAm. Compl.

¶ 29.) 

Assumingthetruthof theallegationsandtakingall reasonableinferencesin Plaintiff’s favor,

theCourtcannotconcludeat thisstagethatPlaintiff canprovenosetof factsthatcouldestablisha

violationof theFMLA within thestatuteof limitations.Uponsummaryjudgment,however,Plaintiff

will haveto establisha causallink betweenthereductionof his hours to the taking of his FMLA

leave. See 29 U.S.C.A. §2615(a)(2) (West 2001). 

B. Count Two - PMWA

Defendantraisestwo issueswith respectto CountTwo: statuteof limitationsandPlaintiff’s

statusasanexemptemployee.BecausetheCourtdeterminesthatPlaintiff’s claimsfall outsidethe

statute of limitations, the Court will not address Defendant’s alternative argument. 

DefendantarguesthatthePMWA hasathree-yearstatuteof limitationsandthatPlaintiff’s

claimunderthePMWA is untimelybecausetheclaimsfor unpaidwagesoccurredprior to January

26,1998,threeyearsbeforetheComplaintwasfiled. See43 Pa.Cons. Stat. Ann. § 260.9a (West

2001).Plaintiff disputesthatthethree-yearstatuteof limitationsstatedin section260.9aappliesto

thePMWA, and instead argues that a six-year period governs. See 42 Pa. Cons.Stat.Ann. § 5527

(West2001).TheCourtrejectsPlaintiff’s argument.Courtsin thisdistricthaveunanimouslyapplied
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section260.9a’sthree-yearlimitations periodto claimsunderthe PMWA. SeeHarris v. Mercy

HealthCorp., No. Civ.A.97-7802,2000WL 1130098*5 (E.D.Pa.Aug.9, 2000);Friedrichv. U.S.

Computer Serv., Inc., 833 F. Supp. 470, 477 (E.D. Pa. 1993).  

Since the three-yearlimitations period applies,Plaintiff’s claims are time-barred. The

AmendedComplaintallegesthatDefendantfailedtopayproperovertimewagesfor twoperiods:(1)

from August1993until January1, 1997;and(2) beginningAugust1997whenheagreed to work

additionalshiftsattheCurran-Fromholdcorrectionalfacility andthedetentioncenter.(Am. Compl.

¶ 43,45,46.)While theAmendedComplaintdoesnotgiveanendingdatefor thelatterperiod,it is

clear from the face of the Amended Complaint that the last date for which unpaidovertimewages

maybeclaimedis November19,1997,whenPlaintiff tookhisFMLA leave.(SeeAm. Compl.¶19.)

After Plaintiff returnedfromhisleaveonJanuary16,1998,hewasgivenonlypart-timework,which

by definition isfewerthanforty hoursa week,andtheamount of time declined over time until he

stoppedreceivingwork in  March 1998. (Am. Compl. ¶¶ 29, 31.) The Amended Complaint does not

otherwiseallegethatheperformedanyovertimework afterreturningfrom hisFMLA leave.Given

that the last date for which unpaid overtime wages could be due under the allegations in the

Complaintis November19,1997,andPlaintiff’s Complaintwasnot filed until January26,2001,

Plaintiff’s claimsunderthePMWA fall outsidethestatuteof limitations period. Accordingly, the

Court dismisses Count Two. 

C. Count Three - Breach of Contract

Count Three alleges a claim for breachof contractseekingpaymentof time-and-a-halffor

overtime and wagesduring meal breaks during which Plaintiff remained on duty based on a



3While referencing Defendant’s Employee Handbook as Exhibit B, the Amended Complaint
fails to attach the exhibit. (Am. Compl. ¶¶ 48, 49.) The Court will consider Exhibit B attached to
the original Complaint as having been attached to the Amended Complaint for the purposes of
deciding this Motion.
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provision in Defendant’s employee handbook3 (“Handbook”):

All employeeswhodonotqualifyasovertimeexemptwill bepaidfor
all hoursworked in excessof the regular forty-hour week. Time
workedin excessof forty hoursperweekwill bepaidtimeandone-
half or as required by federal and/or state law.

(Compl. Ex. B; Am. Compl. ¶¶ 48-50.)Defendantadvancesmultiple argumentsin supportof

dismissalof thisclaim.First,DefendantarguesthattheHandbookdoesnotconstituteanenforceable

contract.Defendantnextarguesthatanypromisecontained in the Handbook by itstermsdoesnot

applyto Plaintiff, andthattheclaimis barredbythestatuteof limitations.Last,Defendantcontends

that the claim is preempted by the PMWA or Fair Labor Standards Act (“FLSA”).

1. Enforceability

An employmenthandbookis enforceableagainstanemployerif a reasonablepersonin the

employee'spositionwould interpretits provisions as evidencing the employer's intent to supplant

theat-will ruleandbeboundlegallyby its representationsin thehandbook.Bauerv. PottsvilleArea

EmergencyMed.Serv., 758A.2d 1265,1269(Pa.Super.Ct. 2000).Thehandbookmust containa

clearindicationthattheemployerintendedto overcometheat-will presumption.Id. (citing Luteran

v. Loral FairchildCorp., 688 A.2d 211, 214-15 (Pa. Super. Ct. 1997). Thecourtmaynot presume

thattheemployerintendedto beboundlegallyby distributingthehandbooknor thattheemployee

believedthatthehandbookwasa legallybindinginstrument.Luteran, 688A.2d at215.Generally,

explicit disclaimersof contractformationin anemployeehandbookprecludea breachof contract

claim.Landmesserv. UnitedAirlines,Inc., 102F.Supp.2d273,280(E.D.Pa.2000)(“This explicit
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disclaimer of the formation of a contract nullifies plaintiff's claim for breach of contract.”).

Notwithstandingthis,provisionsin a handbookor manualcanconstitutea unilateraloffer

of employmentwhich the employee accepts by the continuing performance of his or her duties.

Bauer, 758A.2d at1269.A unilateralcontractis acontractwhereinonepartymakesapromissory

offer which calls for the other party to accept by rendering a performance. Id. In theemployment

context,thecommunicationto employeesof certainrights,policiesandproceduresmayconstitute

anoffer of anemploymentcontractwith thoseterms.Id.  The employee signifies acceptance of the

termsandconditionsby continuingto performthedutiesof his or herjob; no additionalor special

considerationis required.Id. Thus,theprovisionscomprisingtheunilateralcontractmaybeviewed

as “a contract incidental or collateral to at-will employment.” Pilkington v. CGU Ins. Co., No.

Civ.A.00-2495,2001WL 33159253,at*6 (E.D.Pa.Feb.9,2001).An employerwhooffersvarious

rewardsto employeeswho achievea particular result or work a certain amount of overtime, for

example,maybeobligatedto providethoseawardsto qualifyingemployees,althoughretainingthe

right to terminatethemfor anyornoreason.Id. (citingDarlingtonv. GeneralElectric, 504A.2d306,

320 (Pa. Super. Ct. 1986). 

Defendantsubmitsadocumentthatit claimsis adisclaimerapplicableto theHandbookthat

was purportedlysignedby Plaintiff on November11, 1997. At this stage of the proceedings,

however,the Court cannotdeterminethe applicability of the purported waiver or conclude that

Plaintiff canprovenosetof factsunderwhichtheHandbookcouldconstituteanenforceablecontract

for all or partof his claimedovertime. The Court, therefore, rejects Defendant’s argument at this

time. 
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2. Applicability

TheHandbookprovides overtime pay for “[a]ll employees who donot qualify asovertime

exempt.”(Compl.Ex. B.) DefendantarguesthatPlaintiff wasanexemptemployeeafterJanuary1,

1997,andthereforenotqualifiedfor overtimepay.If Defendant’sargumentwereaccepted,thenthe

breachof contractclaimwouldbelimitedtoovertimewagesaccruinguntil January1,1997.Actions

for breachof employmentcontractsaresubjectto a four-yearstatuteof limitations.ParkerSociety

Hill TravelAgencyv. PresbyterianUniv. of Pa.Med.Ctr.635A.2d649,652(Pa.Super.Ct.1993);

see42Pa.Cons.Stat.Ann.§ 5525(8)(West2001).SincetheComplaintwasnotfiled until January

26, 2001, Plaintiff’s claims would be barred.

TheAmendedComplaintstatesthatPlaintiff wasclassifiedasanon-exemptemployeefrom

August1993until January1,1997.(Am. Compl.¶¶7,11,14.)OnJanuary1,1997,Plaintiff became

an exemptemployeereceivinga salary.(Id. ¶ 14.) In August1997,DefendantaskedPlaintiff to

performovertimeshiftsin returnfor hourlywages.(Id. ¶15.)Plaintiff allegesthatbyaskinghim to

perform overtime work, Defendant effectively considered himanon-exemptemployee.(Id. ¶ 15.)

Underthestandardfor decidingmotionspursuantto Rule12(b)(6),theCourtmustassumethetruth

of the allegationsin the AmendedComplaint.Given Plaintiff’s allegations, the Court cannot

concludethatPlaintiff can prove no set of facts that survive the statute of limitations and state a

claimfor whichreliefcouldbegranted.Accordingly,theCourtrejectsDefendant’sargumentatthis

time. 

3. Preemption 

Defendantalternatively arguesthatPlaintiff’s claim is preemptedby thePMWA or FLSA.

Thisargumentfalls on its misconstrualof thelanguageof theHandbook.Accordingto Defendant,
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the Handbook merely promises to comply with federal and state wage laws. The Handbook,

however,faciallyprovidesfor overtimepayindependentlyof federalandstatelawsfor non-exempt

employees:

Timeworkedin excessof forty hoursperweekwill bepaidtimeand
one-half or as required by federal and/or state law.

(Compl.Ex.B) (emphasisadded). Should the Handbook provision constitute an enforceable contract

that is applicableto Plaintiff, a claim for its breachcouldbepremisedon anindependentpromise

to paytimeandone-half.Thiscase,thereforeis distinguishablefrom caseswheretheplaintiff bases

a state law claim on public policy embodied in other statutes. See,e.g.,McKiernan v. Smith-

Edwards-Dunlap Co., No. Civ.A.95-1175, 1995 WL 311393, at *5 (E.D. Pa. May 17, 1995). The

Courtalsonotesthatthenecessaryimplicationof Defendant’sargumentis thatemployerscannever

contracttoprovidemoreremunerationor benefitsthanareminimallyrequiredunderfederalorstate

laws.TheCourtcannotholdthatfederalandstatelawsmandateaceilingfor wagesandbenefits.For

these reasons, the Court rejects Defendant’s argument. 

IV. CONCLUSION

TheCourtgrantsin partanddeniesin partDefendant’sMotion.CountTwo of theAmended

Complaint is dismissed. An appropriate Order follows. 


